IN THE ANTI-DUMPING APPELLATE TRIBUNAL, PAKISTAN
(APPELLATE JURISDICTION)
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Mr. Nasir Masroor Ahmed Chairman
Mr. Ather Saleem Member
Ms. Samaira Nazir Siddiqui Member

C.M.A. No. 261 of 2022
In
Appeal No. 277 of 2018

1. M/S DAWN CONVERTEC (SMC-PVT) LTD.
Office Shed No. 1, Plot No. A/1, S.I.T.E, Karachi.
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Plot No. 150, Segfor23 Korangi Industrial Area, Karachi.
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Plot No. 199, Sector No. 23, Korangi Industrial Area,
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Plot No, F-23, S.1.T.E Opposite Naya Dour Motor, Gul Bai,
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11.M/S YAQEEN ART PRESS (PVT) LTD.
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~ B.M.C.H.S, Karachi.
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A 165-167, Sector-6/G,Mahran Twon, Korangi
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6-F, Mehran Town, Korangi Industrial
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15 M/S SAAFA PAPER PRODCUTS (SM( “PYT) LTD,

Plot No, 1730:2239 A, Haji Qasin Colony, Baldia Town,
Karachi.

16.M/S DELUXE PACKAGES (PVT) LTD.
Plot No, 14-A |, Unit 149, sec 30, KIA , Karachi.

17 M/S PRINTECH PACKAGES (PVT) L'TD.
F-656, Adjacent 1D-50, S, 1.T.1, Karachi.

Appellants
VERSLUS

. NATIONAL TARIFF COMMISSION,

State Life Building # 05, Blue Area, Sector F-6/4 Islamabad.
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Lakson Square Building No, 2, Sarwar Shaheed Road,

' Karachi.
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For Respondent No, | : Mr. Ahmed Sheraz, Chief Legal Adv
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(2) March 31, 2022

(3) April 7, 2022

Date of Order : June 23, 2022

ORDER

rsuant to the initiation of sunset review
f terms of section 58 of the ADD Act.
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of time, have become infructuous. They contend that the review proceedings

under section 58 of the ADD Act are fresh proceedings and not continuation of the

initial proceedings as held in the WTO Panel Report in EU-Cost Adjustment

i Methodologies & US-Carbon Steel. They further submit that it is a settled principle

of law that it favors the vigilant and not the indolent; since filing of appeal, the
appellants had not argued their appeals neither they filed any early hearing
application during pendency of the appeals, therefore, the appellant had no right of
appeal as equity aids the vigilant, not those who slumber on their rights.
Mr. Sheraz appeared before the Tribunal and added that the sunsel review
proceedings under section 58 ibid were fresh proceedings and were not the
continuation of the initial proceedings, therefore, the impugned FD had become
infructuous in light of the orders of Hon'ble Islamabad High Court in W.P. No.
569 of 2021 wherein it was held that ‘review proceedings under section 58 of the
Act are fresh proceedings and are not continuation of the original proceedings’.
The said decision of the Hon'ble High Court was challenged before the Hon'ble
Supreme Court in Civil Petition No. 1471 of 2@}}{!{3@@&5 disposed by the
Hon’ble Court as having become lnfmsmpus.ﬁus the point that the review
proceedings were not a cuminl{ia;'& ‘of the nq\gi:}al proceedings had attained
finality and was binding precedeént on thel:,'_ \bunal ‘undér Article 201 of the
Constitution of Pakistan, 1973, He concluded his arguments by saying that since
the notification dated 10.4.2018 impugned in the Appeals had lapsed so the appeals

liable to be dismissed being infructuous.

Mr. Junaid Ahmed, learned counsel for the appellants in appeal
7 of 2018 appeared before the Tribunal and raised guestion of
of the application made by the Commission and submitted that
ayers of the appellants were not adjudicated upon, the appeal
ild not be declared infructuous. He disputed the Commission’s
I f five years the FD had lapsed and argued that there

n between the notice of imposition of anti-dumping

es the basis for review under section 58 of

dings, may result in continuation of
ise. Section 52 of the ADD Act
of change in the rate of duty
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10 a successful appeal and that statutory right cannot be denied on the plea
that notice of levy of anti-dumping duty or the determination itself had lived its
prescribed life. The appeal itself is a statutory right under the ADD Act to protect
the interest of the appellants and provides a remedy against any illegality, infirmity
or injustice and ensuring that similar illegality would not recur in future and if the
prayer clauses were accepted by this Tribunal then it would render sunset review
infructuous. Mr. Junaid argued that if the duty imposed by the Commission was
declared void ab initio or there was a change in duty rates then it would affect the
result of sunset review under section 58 of the ADD Act. He also submitted that
the sunset review is a next stage of continuation of the process initiated for
determination of levying of anti-dumping duty to remove injury to the domestic
industry. He contended that the Judgment in W.P No. 369 of 2012 passed by the
Hon'ble Islamabad High Court was distinguishable for the reason that in the said
matter initially Anti-Dumping Duties were imposed for a period of 5 vears which
got expired and the domestic industry moved an application under section 58 of the
Anti-Dumping Duties Ordinance, 2000 for continuation of the Duty. When the
Commission undertook the sunset review, the petitiupor"thiﬂunged the same
before the Hon'ble court on the plea lhal the Fival Determination) was void as the
Commission was not properly cbpsﬁtuted I‘h Hon'ble Court rejected the
petitioner’s arguments and held Ih\lll‘. sunset | qus fresh proceeding for
osition of duty based on new evidence and would not be in continuation of
er proceedings. He contended that whether on the expiry of notification of
-of duty, due to efflux of time, the pending appeal before the competent
become infructuous, was not adjudicated by the Hon'ble Islamabad
hence the judgment relied upon by the Commission was

|
|

d that the question whether on expiry of notification of

s would become infructuous was raised in

D, 949 of 2006) where a similar argument

was rejected by the Court and the

European Union (Case C-
- that expiry of the
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He further contended that the C ommission was misreading the Panel

Teports i.e. Cost \djl.l\ll'['letif \J’]Llhl‘.‘duhl}‘___uﬁ, EL-Footwear and US-Carbon Steel,

as none of the reports said that on initiation of sunset review, earlier proceedings
become infructuous. The Panel reports, in fact, suggested that original
Investigation and sunset review are distinct processes with different purposes.

3. He also denied that the delay was attributable to the appellants. There

were number of factors which delayed the appeal proceedings i.e. Tribunal
remained dysfunctional for more than two years, Corona-virus Pandemic and late
submission of written reply of the Commission; therefore, the delay could not be
attributed to the Appellants and concluding his arguments prayed that the Civil

Miscellaneous Application filed by the Commission might be rejected.

6. We have heard arguments of both the sides and perused the record

made available before us. The Anti-Dumping Duties Act, 2015 is a special law
relating to imposition of anti-dumping duties to offset dumping and provides a
framework for investigation and determination of dumping, injury and causal
relationship between them. For the determination of dumping complete guidelines
are provided in Part-I11, IV and V of the ADD ,\L;_m-arﬂm the ADD Act begins
with section 4 which provides detlnttm,n ofdumpmb as erMumun of goods into
the commerce of Pakistan at d.pﬁg@!ess Lhawks num;al uLu.e Sections 4 to 9 deal
with the determination of the nbrmalc vuhm. n 10 drnIs with export price and

Part-V with the comparison of normal value'& export price and calculation of
‘dumping margin. For the determination of injury to the domestic industry, Part-VI

des a complete scheme under section 15, 16 and 17. Afler determination of

h dumping and injury the law requires determination of causal relationship
en dumped imports and injury to the domestic industry. Section 18 also
the Commission to examine whether any factors, other than dumping, are

to the domestic industry.
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D or the imposition of anti-dumping duty, we examine the provision ol section 19

the ADD Act. Sub-section (1) and (2) prescribes the timeline and basis tor
“making Final determination whereas sub-section (3) stipulates to issue a notice of
final determination, while sub-section (4) outlines the information which the notice
may contain, sub-section (3) describes the manner how notice of the final

determination is to be issued. For the ease of reference relevant extracts ol section

39 are reproduced as under:

39.  Final determination.~(1) The Commission shall
normally make a final determination of dumping and
injury within one hundred and eighty days of the date of
publication of a notice of preliminary determination in
the official Gazette under sub-section (3) of section 37
2) The final determination shall be based on
information obtained by the Commission during  the
course of the investigation that has been discle wed by the
interested parties
Provided that the Commission shall not be precluded
Sfrom taking into consideration information or dala
received or collected from any other source
(3)  The Commission shall, subject to the requirements
for the protection of confidential information under
section 31, issue a notice of the final determination,
whether affirmative or negative, confairing relevamt
information on the matters of fact wind law and reasons
that have led to the determination.
(4)  Withour prejudice to the generality of the
provisions of sub-section (i in additien 1o such
further information as may h'&crﬂmﬂ the notice of
the final determination referred to in sub-section (3)
shall specify:-
fa)  The amount of the dumping margin, if any,
found to exist and the basis for such
determination;
(b) The amount of the definitive anti-dumping
duties to be imposed, where applicable, and
fc)  If definitive anti-dumping duties are to be
collected with regard to the imporis o
which provisional measures were applied
along with the reasons for the decision to do

L
!

referred to in sub-section (3) in
in at least one Issue each of a
ish language and a daily
 having wide circulation
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Provided that such notice may, if the Commission deems

it fit, only contain a summary of the saliemt features of
the final determination.

Provided further that where the notice of the final
determination contains only a summary of the salient
Jeatures of the final determination, the Commission shall
make available to any interested party applving for the
same in writing a copy of the complete notice of final
determination.

(6)  The copv of the notice of the final determination
shall be forwarded by the Commission to the exporting
country and to other known interested parties.

| JM of section 39 of the ADD Act, suggests that it does not prescribe the
duration of final determination as well as its notice. In fact, Part-XV of the ADD
Act deals with duration and review of anti-dumping duties. Section 57 of the ADD
Act provides that anti-dumping duties imposed shall remain in force only as long
as and to the extent necessary to counteract dumping, which is causing injury,

section 57 is reproduced as under:

57.  Duration of anti-dumping duty.-Subject to the
provisions of this Act any anti-dumping duty imposed
under this Act shall remain in force am‘s long as ann‘

view of anti-dumping duty—(1)Any definitive
o dldy bnﬁo.mf lmder this Act shall be

or from the date of the most recent
59, if such review has covered both

.:#aﬂm:exprrey'ﬂm
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‘above provisions show that timeline of five years has been prescribed in the

: of imposition of duty. There is nothing in ADD Act that when sunset
review proceedings are initiated, the FD report becomes redundant, only the duty
b expires on completion of the period as specified in the notice of the FD.

The duty, however, remains in force during the period of review and may also

continue, if authority determines in the review that the expiry of such anti-dumping

duty would be likely 1o lead to continuation or recurrence of dumping and injury.

The words “continuation’ and ‘recurrence’ express a temporal relationship between

past and future; something that is happening may continue in the future. This

coneept is elaborated in United States-Sunset Review of Anti-Dumping Duties on
Corrosion-Resistant Carbon Steel Flat Product from Japan (WT/DS244/AB/R) as

under:

[ “104. Article 11.3 imposes a temporal limitation on the
maintenance of anti-dumping duties. It lays down a
mandatory rule with an exception. Specifically, Members
are required to terminate an anti-dumping duty w rithin
five years of its imposition “unless” the following

conditions are satisfied: first, tha iew be initiated
before the expiry of ﬁve dm‘e of the
imposition of the dm" rhar m e review the

r the expuy af the cb‘{mJ would be
ce-of dumping;
rme.s' determine
that the expiry of the S'm? be likely 1o lead to
continuation o recw‘renae of injury. If any one of these
conditions is not satisfi ed, the duty must be terminated. "

re, follows that the expiry of the imposition of anti-dumping duty does
arily result in permanent termination of duty, in case of receipt of review
on, the duty would continue during the period of review. Even, after the
uthority reached to the conclusion that expiry of the duty would lead
jon or recurrence of injury, the duty would be re-imposed and shall
long as injury is being caused. From the above, it is evident that
he notice of imposition of duty, on completion of five years term,
f annulment of the duty.

' appeals pending before this Tribunal become

os are initiated and relied on Hon'ble

569 of 2012, the relevant paragraph is



, S prior to the expiry o
' g;;ydrz}"!f;:f duty, fhe -!'af'd' nu!iu:yhm{
Sub-section (3) of section 5;02%1:3 dvaiiable on file.
period of anti-dumni . provides that the
Commissi Mping duty shall not expire, if the
i of-ﬂﬂﬂ _detenm{ws ina review initiated before the
i EXpIry on its own initiative or upon a duly
ind:;:;?:fz{;;;eg;e;! made by or on bef:mff uj." cfrmae.w_u'e
FiAh -days from pu!{ﬁc notice of impending
mination, In other words, notice regarding expiry of
the pe‘lrlﬂd prior to the date of expiry of a definitive anti-
c_fumpmg duty and than within 45-days the domestic
industry will have a right 1o file fresh application
regarding imposition of anti dumping duty. In addition to
that, the Commission itself would have the authority for
fresh imposition of anti-dumping duty. In such a way, the
whole proceedings for imposition of anti dumping duty
are to be followed and in that case the importers as well
as  the complainant/domestic  industry will have
opportunity to plead their cases before the Commission.
The fresh imposition of anti dumping if any, would
amount to review of the earlier de mination, but would

be based on new eviden ,‘:laﬁ?"' would ‘t{or be in
continuation of earlier Aqggt:s the new determination
would not be based oni the evidéige, whichwas ded in the
. As such>diBground faken by the

hat since the earlier

was made by impropenly constituted Commission, so, the
order passed by the mission can not be reviewed, is
not eorrect. The basis of the new order of imposition
would not be the earlier order of Commission. SO, the
argument of the learned counsel for the petitioner
becomes meaningless. The argument that since the
earlier order was withowt jurisdiction, then the
 subsequent order would be also without jurisdiction,
‘would have no application in the present case.

d judgment is distinguishable for the reasons that i) when the
¢ the sunset review, the petitioner challenged the same
on the plea that the Final Determination made by the
as not properly constituted ii) there was no appeal
e said petition was filed before the Hon'ble
- the Hon’ble court that whether the appeals

hen sunset review is initiated, In the
i is not under question. Further,
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f jhe question being dealy by us was not

o . adjudicay
the said judgment is noy relevant e

the Hon'ble court, therefore,

0, A similar argument

Supreme Court of India i
Designated Authority & Ors {

notified levy of anti-dumpin

was I
taken by domestic industry lawyer before

the Automotive Manufactures Association vs The
2011) in Civil Appeal No. 949 of 2006. In this appeal
. g duty was challenged mai
submissions by the appellant were not examined and
Opportunity of being heard by the Designate
Industry pleaded before the court that
findings by

nly on the ground that the
hey were not provided an
d Authority (“the DA™). The Domestic
the appeals had become infructuous as the
the DA are no longer in the field since the sunset review has been
conducted. The relevant extract is reproduced as under:

"42. Mr Venugopal also pieaded that the present
appeals had in fact been rendered infructuous as the
original final findings by the DA are no longer in
existence in view of the fact that sunset review has been
conducted by the DA, pursuant to which the Central
Government has revised the leyy7of duty vide its
notification dated 31" March, 2GG9which has not been
out in issue by the Appeﬂ;qe;_.!;_.: e

This plea of the domestic IWWE& m@%\' the ."\‘.upru;nu Court of India and
the Appeals were allowed wil}!\_llhe fulluw-ﬁ‘?fgrﬂm.

64. In the result, theappeals are allowed to the extend
mentioned above; the decision of the Tribumal is ser aside
and the Notification No. 36/2005-cus, dated 27" April
2005, is gquashed. However, considering the faces and
circumstances of the case, the parties are left to bear
their own costs. "
In addition, the Court of Justice of European Union in the case of Gul Ahmed

Textile Mills v Council Case C-100/17P held that

“Regulation No. 3972004 expired on 4 March 2009
That however does not make the presemt proceedings
devoid of purpose, given that the expiry had an effect ex
and thus its results were not eguivalenr to those
i annulment would, in principle, have had.... an
interest does not necessarily disappear where
o longer has any effect for the future. The
ed act did not make it any less
definitively the dispute as to the
Jits provision with a view fo
in the period up to the date
, the interest may persist
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now uinmmﬁmg

that ghe .
heen repealed or 2 d“f ted

W iy by e
replaced ”'Mhm‘“"r".'?1;::{;;,;:.':! hay
{0, Appeal is 4

xlzl.tl.:.lm)
Dumping Duties Agy

TiBhl IV ST
s BiVen unde seeton 70 of the Anti-
» =U10 and the

aggrieved, the
Court of Pakistan in the
& others (PLD 1998 s¢

this situation, w

appe 8 ryis fnse
PP‘L"ﬂJlT.h PlLll.II"L‘(I [h‘_‘ “l‘l‘(‘i‘llﬁ I-\.h-'“: this
Sme is pe

nding adjudication, The Hon'ble

Tribunal being

Nll|"l'\‘|-1“'
Matter of Mehram Al & other

15 vs. Federation of Pakistan
1445) held that access 1o |llh|ll..$l't 4 fundamental right. In

hen an appellan approaches fhe ‘right

\“[n-llllll 10 remove their
grievances within stipulated timeline

hrs ltﬂh[ cannot be \Ii.'nh d

'.

From the above. dmussmu. .|L‘$ be' concluded that appeal is a
statutory right of the appellants. and expiry uT unpn-.m-.m of duty, due to efllux of

11,

time, does not mitigate the grievances resulting in appeal thus the appeal would not
become infructuous unless adjudicated upon, The Civil Miscellaneous Application,
accordingly, stands dismissed. This order shall mutatis mutandis apply o CMA
No. 240 of 2022 in Appeal No. 83 & 84 of 2010

. ol . " !_‘:
Announced in open court on this 23" day of June, 2(

e

{Nasirﬁln-smur Ahmed)
Chairman

/"< d L_ :1 — j
< { (Samaira Nazir Siddiqui)
{ﬁﬂur"ﬁ'ﬁlﬂ!m) ember

= Member



